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FELDMAN, Justice

11 Wegranted review to decidewhether the state congtitution permitsthestateand the Arizona

HedthCare Cogt Containment System (AHCCCYS) torefusetofund medically necessary abortion procedures

for pregnant women suffering from seriousilinesswhile, a the sametime, funding such proceduresfor victims

of rgpe or incest or when the abortion is necessary to save the woman'slife.

12 The court of gppeds held that AHCCCS' funding scheme was condtitutionaly permitted.

Smat Corp. v. Arizona Health Care Cost Containment Sys., 200 Ariz. 506, 512 20, 29 P.3d 281,

287 120 (App. 2001). Having ordered supplementa briefing and heard ord argument, we now conclude,



as havethe great mgority of other statesthat have considered thisquestion, that insofar asthe state scheme
permitsfunding of abortionsfor oneclassof pregnant women, the state congtitution will not permit it to deny
funding for others for whom abortions are medicaly necessary to save the mother’s hedlth.

13 We are aware, of course, of the controversy surrounding any issue pertaining to abortion.
Wethereforethink it gppropriate to state what thiscaseisnot about. Itisnot about theright to an abortion.
The right to choose was established by the United States Supreme Court in Roev. Wade, 410 U.S. 113,
152-53, 93 S.Ct. 705, 726-27 (1973). It isnot about whether the Arizona Congtitution providesamore
expansve abortion choicethan thefedera congtitution— that issueisnot presented. It isnot about whether
the state must fund abortionsfor non-therapeutic or contraceptive purposesor, for that matter, any purpose
— thoseissuesare not presented. The narrow and only question decided isthis: Once the state has chosen
to fund abortionsfor one group of indigent, pregnant women for whom abortions are medicaly necessary
to savether lives, may the state deny the same option to another group of women for whom the procedure

isdso medicdly necessary to save ther hedth?

FACTS
14 Appellees (the doctors) are providers of medical sarvices, including abortions, in thefield
of obgtetricsand gynecology. AHCCCSisagtateagency that providesM edicaid servicestoqualified Arizona
women with incomes a or below 140 percent of the federaly set poverty level. Each of the doctorsisa
provider to AHCCCSpatients, among others. All of the doctors have and have had patients suffering from
medica conditionsthat are serious but not immediatdly life-threstening. To treat many of these conditions,
an abortion must be performed before the necessary therapy can be administered. An exampleis cancer,
for which chemo- or radiation thergpy ordinarily cannot be provided if the patient is pregnant, making an
abortion necessary before proceeding with the recognized medica treatment. Other conditions for which

the administration of drug or other thergpy regimens must at times be suspended during pregnancy include



heart disease, didbetes, kidney disease, liver disease, chronicrend fallure, asthma, Scklecell anemia Marfan's
syndrome, arthritis, inflammeatory bowel disease, gdll bladder disease, severe mentd illness, hypertension,
uterine fibroid tumors, epilepsy, toxemia, and lupus erythematosus. Inmany of the women suffering from
these diseases, sugpens on of recogni zed therapy during pregnancy will have seriousand permanent adverse
effects on their hedth and lessen their life span.?

15 AHCCCSwill not fund abortion services unlessthe procedure “isnecessary to savethelife
of thewoman having theabortion.” A.R.S. 835-196.02. AHCCCSwill, however, fund abortion services
for victimsof rgpe or incest. See AHCCCSMedical Policy Manual, Ch. 400- Medical Policy for Maternal
and Child Hedlth, Policy 410 - Maternity Care Services. The regulations are broader than the statute but
required by federa law asacondition of obtaining federa funds. AHCCCS does not challengethevdidity

of the regulations.

PROCEDURAL BACKGROUND
16 The doctors complaint asked for declaratory and injunctive relief on the groundsthat the

fundingpolicy that preventsmedically necessary abortionsfor AHCCCSpatientsviol atesvariousprovisions

1 Wedo not pretend to any specid medical training or expertise. Because summary judgment was
granted, therecord doesnot indi catethe extent towhich abortion may berequired but unavail ableto address
serious diseasesthat, the parties agree, thresten the health of some pregnant women. A moment’ sthought
enablesoneto reach certain assumptionsabout cancer therapy. A moment’ sresearchrevedls, for instance,
that lupus may be safely treated without abortion in many if not most casesbut isaserious complicationin
womenwhaosedisease becomesactiveduring pregnancy. SeeLupus. A Patient Care Guide For Nurses
and Other Health Professional s, Patient I nfor mation Sheet #11, Pregnancy and Lupus, THENATIONAL
INSTITUTE OF ARTHRITIS AND MUSCULOSKELETAL AND SKIN DISEASES, available at
http:/AMmww.niams.nih.gov/hi/topics/l upus/lupusguide/chppisll.htm (January 26, 1999).

Marfan's syndrome is a disease that enlarges the heart and is a serious complication for pregnant
women. How well pregnancy may be tolerated evidently depends on the degree of aortic enlargement. If
the root of the aortais greetly enlarged, the risk of maternal and fetal death gpproachesfifty percent. See
DeniseM. Chismand the RGA Publishing Group, THEHIGH-RISK PREGNANCY SOURCEBOOK, available
at http://my.webmd.com/content/article/1680.51819 (copyright 1998).
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of the Arizona Congtitution. Among these arethe privacy clause (art. I1, 8 8), the due process clause (art.
11, §4), and theequa privilegesand immunitiesclause (art. 11, § 13). Thedoctorsand the satefiled cross-
moations for summary judgment. Thetrid judge denied the state’ smotion and granted the doctors motion.
He enjoined AHCCCSfrom enforcing A.R.S. 8 35-196.02 in cases in which the abortion procedure was
medicaly necessary to protect the hedlth of the mother and ordered the state to fund medicaly necessary
abortions to the same extent it funds other services for pregnant women. Minute Entry, May 19, 2000, at
5.

M7 Inreaching thisresult, the judge first noted that the doctors did not claim their patients had
aright to state-funded abortions, but stated that oncethe state did fund necessary medical carefor indigents,
the Arizona Condtitutionrequired it to do so in aneutra manner. Id. a 2. Thejudge then noted that in the
case of abortions, AHCCCSuses* completdly different sandard[s] of medica necessity.” 1d. a 3. Instead
of the genera definition of certification that services are medicaly necessary, for abortion proceduresthere
mugt be certification that the pregnancy isthe product of rape or incest or is necessary to savethelife of the
woman. 1d.; AHCCCSMedical Policy Manud, supra. Thejudgethereforefound the AHCCCS program
isnot neutra with respect to reproductive choice and its palicy violates fundamentd rightsunder Arizona's
condtitution. Minute Entry at 5.

18 The judge concluded that under our caselaw, the privacy clause, articlell, § 8, giveseach
Arizonawoman the fundamenta right to decide on her “own plan of medicd trestment.” Id. a 4 (citing
Rasmussen v. Fleming, 154 Ariz. 207, 215, 741 P.2d 674, 682 (1987)). Thus, the judge determined,
statutes or agency regulaionsthat impair or infringe on such rights must be examined with gtrict scrutiny and
can be upheld only when essentid to serve a compdling state interest. 1d. Finding that the state had not
edtablished that it had “acompelling State interest that must be advanced by endangering indigent women”

through denid of medical trestment necessary to preservetheir hedth, thejudgehd dthestatutory and regul atory

provisons at issue unconditutiond. 1d. at 4-5.



19 Thecourt of gpped sreversed, holding that thestatutory schemedoesnot violateany Arizona
congtitutiona provision, and remanded the caseto the superior court for entry of summary judgment infavor
of thestate. Smat Corp., 200Ariz.at512920,29P.3dat 287 120. ThecourtreliedonHarrisv. McRae,
acaseinwhichtheUnited States Supreme Court uphel d thecondtitutiondity of theso-called Hyde Amendment,
adatutethat prohibitsthe use of federd funds under the Medicaid program of Socia Security to reimburse
statesfor thecost of abortions. 448 U.S. 297, 322, 100 S.Ct. 2671, 2691 (1980). TheHyde Amendment
contains exceptionstotheprohibitionthat aresmilar to but somewhat broader thanthosecontainedinA.R.S.
§ 35-196.02. The exceptions are when the mother’ slife “would be endangered” if the abortion were not
performed and when the* procedures[are] necessary for thevictimsof rapeorincest....” Pub.L.96-123

§ 109, 93 Stat. 923 (1979).

BACKGROUND

110 InMcRae, the Supreme Court held that the tates participating intheMedicaid sysemwere
not required by federd law to fund thergpeutic abortionsfor which federal reimbursement was unavailable
because of theHyde Amendment. 448 U.S. at 309-10, 100 S.Ct. at 2684. Thisholding, of course, applies
to Arizona. Nothing inthefedera law requires Arizonato fund abortions other than in accordance with the
Medicaid satutes and regulations, as modified by the Hyde Amendment.

111 The Supreme Court then hedthat theHyde Amendment’ sfunding restrictionsdid not violate
apatient’ sright of choice asdescribed in Roeor therdigion clausesof theFirs Amendment. Id. at 315-19,
100 S.Ct. at 2687-89. Wereach the sameresult under the Arizona Congtitution. Whatever right of choice
may be provided by our conditution isirrdevant to the issue here. Even if our state condtitution givesour
dtizensaright of choice, it certainly doesnot givethem theright to have the government fund those choices.
112 The more serious condiitutiond chalengein McRae was the question of equa protection.

TheMcRae Court found noviolationof theequa protectionclausebecausetherewasno substantivecongtitu-



tiond right impaired by theHyde Amendment’ sfunding restrictions. Theright, recognizedin Roe, to choose
abortion was |eft unimpaired because Medicaid patients were free to make that choice. They were only
deprived of theability to requirethegovernment to fund their choice, and this, the Court said, did not deprive
patients of a subgtantive, fundamental congtitutiond right. Id. at 325-26, 100 S.Ct. at 2692-93. Because
indigency was not a suspect class, there was no discriminatory effect that would require strict scrutiny. 1d.
at 323-24, 100 S.Ct. at 2691-92. Thus, the Court applied the rational relationship test to the provisions
of theHyde Amendment and found that itsrestrictionswererationdly related to the government’ slegitimate

interest in protecting potentid life. 1d. at 325, 100 S.Ct. at 2692.

DISCUSSION

A. Arizona Congtitution — privacy rights and equal protection

113 Wedo not believethatMcRaei sdigpositiveof theissuethat ari sesunder theArizonaCongtitu-
tion. Unlikethefederd condtitution, our congtitution confersan explicit right of privacy on our citizens. See
Ariz. Cong. art. 11, 8 8 (“No person shdl be disturbed in his private affairs. . . .”). Further, the Arizona
Condtitution expresdy prohibited the legidature from denying to some citizens those privileges granted to
others. See Ariz. Congt. art. 11, 8 13 (*No law shdl be enacted granting to any citizen [or] class of citizens
... privileges or immunitieswhich, upon the sameterms, shdl not equaly belongtodl citizens.”). Our court
of gpped saddressed privacy, noting that nothing “in Article 2, § 8 suggeststhat the framers of the Arizona
Condtitutionintended therightto privacy . . . to createaright of Arizonacitizensto subsidized abortions. ..."
Smat Corp., 200 Ariz. at 510 10, 29 P.3d a 285 1110. This statement is certainly inarguable, and we

do not hold that Arizona sright of privacy entitles citizens to subsidized abortions?

2 However, we havefound that our citizenshave rights under that clauseto carefor their health and
to choose or refuse the treatment they deem best for themselves. Rasmussen, 154 Ariz. at 215, 741 P.2d
at 682 (the“individud’ sright to chart hisor her own plan of medicd trestment deservesasmuch, if not more,
condtitutionaly-protected privacy than doesanindividud’ shomeor automobile.”). InRasmussen, wefound
that the condtitutiond right given by article 11, § 8 to control one' s course of medica treatment alowed a
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114 This case arose because the legidature chose to provide medicaly necessary treatment to
one class of pregnant citizensand to withhold medically necessary treatment from another class of pregnant
citizens. Whileawoman who requires chemotherapy for breast cancer may have no right to havethe sate
finance the cost of such therapy, she does have the right to have the State treat her in a neutral manner as
comparedtothemanner inwhichittreatsothersinthesamec ass. AHCCCSprovides® medicaly necessary”
hedlthcaretothosewho meet stringent tandardsto qudify for state-provided services. A.R.S. 8836-2901(4),
36-2907(A). The question we must answer is whether the state, onceit undertakes to provide medically
necessary trestment to AHCCCS patients, can deny such treatment to onegroup of patientssmply because
they chooseto exerciseacongtitutiondly protectedright. ToStaetheissueistoanswerit. Having undertaken

to provide medically necessary hedlth care for the indigent, the state must do so in a neutra manner.

B. Digpar ate treatment — level of scrutiny
115 Wehavelongrecognizedthat our equd privilegesandimmunitiesclause, articlell, 8§13, dlows
the government to enact discriminatory legid ation solong asthe burden on the affected classmay bejudtified.
Withus, aswiththeequa protectionanays sused by theUnited States Supreme Court, thedegreeof judtification
required depends, of course, on the nature of theright burdened. Inthe usud case, legidative regulation that
resultsin disparate treetment of an affected classis upheld so long asthereisalegitimate Sate interest to be
served and the legidative classfication rationdly furthersthat interest. Kenyon v. Hammer, 142 Ariz. 69,
78,688P.2d 961, 970(1984). A secondleve of scrutiny isoccasi ondly required, however, for discriminatory
regulaionsthat affect classificationssuch asthosebased ongender andillegitimacy of birth. Toupholdstatutes

under thistest, acourt must find theinterest served by governmenta actionisimportant and themeansadopted

personinachronic vegetative stateto choose suspens on of treatment and desth over continued life; thestate
could therefore not prevent the exercise of that right. 154 Ariz. at 217, 741 P.2d a 684. Thisisaright not
found, or at least not yet found or recognized, under federd law. But see Doe v. Bolton, 410 U.S. 179,
213, 93 S.Ct. 739, 755 (1973) (Douglas, J., concurring and urging congtitutiona protection for “freedom
to care for one's health and person”).



to achievethe state' sgod sarereasonable, not arbitrary, and haveafair relaiontothosegods. 1d.; seealso
Satev. Gray, 122 Ariz. 445, 447, 595 P.2d 990, 992 (1979); Church v. Rawson, 173 Ariz. 342, 349,
842 P.2d 1355, 1362 (App. 1992). Findly, whentheright that isto be affected is consdered fundamenta
or theclassaffectedissuspect, discriminatory regulaionwill beupheld only if thereisacompelling Sateinterest
tobeserved andtheregulationisnecessary and narrowly tailored to achievethelegid ativeobjective. Kenyon,
142 Ariz. at 78-79, 688 P.2d at 970-71.

116 The regulation in question discriminates between two classes of women: those who require
recognized and necessary medica trestment to savetherr lives and those who require such trestment to save
their hedth and perhgpseventudly ther lives. Arizonacitizensenjoy afundamentd right to choose abortion,
aright settled by the United States Supreme Court under the federal congtitution. Our citizens aso enjoy
arighttoequd trestment under our own conditution. Whentherightinquestionisfundamenta, our condtitution
requiresthat agtrict scrutiny andysisbeapplied. Kenyon, 142 Ariz. at 79, 688 P.2d at 971;ArizonaDowns
V. ArizonaHorsemen' sFound., 130 Ariz. 550, 555, 637 P.2d 1053, 1058 (1981);seeal so Hunter Contract-
ing Co.v. Superior Court,190Ariz. 318,320,947 P.2d 892, 894 (App. 1997). Thus, A.R.S. §35-196.02
can be uphdd only if it serves acompelling state interest and is narrowly tailored and necessary to achieve

that interest.

C. Compelling state inter est

117 The compdlinginterest advanced by thestate and thelegidativeamici isthe ta€e slegitimate
interest in preserving and protecting potentid lifeand promoting childbirth. We agreethat the state has such
aninterest. So, too, did the court of appeasin holding there was arational basis for the statutory scheme
because the date hasa*legitimateinterest in protecting unborn life and promoting childbirth.” Smat Corp.,
200 Ariz. at 512 1118, 29 P.3d at 287 1 18.

118 The court of gppeds gpplied only the rationd basis test because, in part, it concluded that



Arizond sstatutory scheme*isnot predi cated onacongtitutionaly suspect classification” andtheright affected
isnot fundamentd. Id. at 511 118, 29 P.3d at 286 118. In reaching thelatter conclusion, the court relied
onaUnited States Supreme Court decision holding that the Hyde Amendment’ sretrictionsdid not impinge
onafundamenta right becauseit saw noimparment of the*fundamenta right [to abortion] recognizedin Roe
[v. Wade].” Maher v. Roe, 432 U.S. 464, 474, 97 S.Ct. 2376, 2383 (1977). McRaewasdecided onthe
same basis. 448 U.S. at 317, 100 S.Ct. at 2688. The appedls court also determined that Rasmussen and
the privacy rights of article 11, 8 8 controlled the decisonin thiscase. At least for now wewill put asidethat
andyss.

119 The court of appeal srelied onaportion of Maher inwhich the Supreme Court held that when
the state adopted restrictions similar to Arizona's, it had only “made childbirth amore attractive dternative,
thereby influencing the woman’'sdecison....” Id.at 511912, 29 P.3d at 286 Y/ 12 (quoting Maher, 432
U.S. at 474,97 S.Ct. at 2383). Wedonot agreewiththisview. Thestatehasundertakento providenecessary
medical servicesfor indigent women and therefore provide carefor both seriousilinessand pregnancy. Thus,
pregnant women may receiveneeded prenata care; women suffering from cancer or other seriousconditions
may receivesuch carefor thoseconditionsasproper medica standardsmay requiire; but somepregnant women
may receive neither because the state has decided that itsinterest in promoting childbirth takes precedence
over the need to saveawoman’ shedth. GiventheHyde-likeregtrictionsembodiedin A.R.S. §35-196.02,
webdievethestatehasdonemuch morethan makechildbirthamoreattractiveaternative. For many women,
childbirthcannot be an attractive dternativein such apredicament. Having undertaken to provide necessary
medica care for pregnant women, the state has withheld care from one class of women who need it badly,
while at the sametime providing such care— prenatal and theragpeutic — to others, some of whomwho are
not in the dire predicament of thewomen herein question. We are asked to uphold this disparate treatment
under acongtitutiona provisionthat prohibitstheenactment of any law* grantingtoany citizen, classof citizens,

... privileges. . . which, upon the sameterms, shall not equaly belong to dl citizens. . ..” Ariz. Cong. art.
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I, §13.

D. Resolution

120 Itisat thispoint that weconcludethat thel awsin question cannot survivedrict scrutiny. While
the state certainly hasalegitimateinterest in protecting thefetus and promoting childbirth, we cannot see how
that isany more compelling than the sate sinterest in protecting the health of pregnant women afflicted with
serious disease by treating health problems before they becometermind. Promoting childbirthisalegitimate
dateinterest, butit ssemsamodt inarguabl ethat promoting and actudly saving theheath and perhapseventudly
the life of amother is a least ascompelling agtateinterest. The Supreme Court, infact, held that the state’ s
interest in promoting childbirth is not even compdling until thefetusisviable. Roe, 410 U.S. at 165-66, 93
S.Ct at 733.

7121 I n cases subsequent toMcRae, moreover, the United States Supreme Court hasrecogni zed
that the state hasacompelling interest in preserving the hedlth of expectant mothers, so that Sate restrictions
onabortionsmust giveway tothedtate sinterestin preservingthehedth of pregnant women. Planned Par ent-
hood v. Casey, 505 U.S. 833, 846, 112 S.Ct. 2791, 2804 (1992) (plurality opinion). The Court held that
while the dat€ sinterest in protecting potentid lifeis strong after fetd viability, even then it must giveway to
the more compdlling interest of protecting awoman’s hedth. 1d. at 872, 100 S.Ct. at 2817-18.

122 The Court recently went even further, holding uncondtitutiona a state prohibition on second
trimester “ partia birthabortion.” Senbergv. Carhart, 530 U.S. 914, 120 S.Ct. 2597 (2000). Thestatute
alowed suchabortionswhen* necessary tosavethelifeof themother . . . endangeredby .. . ilIness’ but contained
no such exception for Situationsinwhich themother’ shealth wasendangered. SeeNeb.Rev.Stat. Ann. 8 28-
328(1) (Supp. 1999). TheCourt foundthestatuteuncondtitutiona for lack of “ any exception' for thepreservation
of the.. .. hedth of themother.”” Stenberg, 530 U.S. at 930, 120 S.Ct. at 2609 (quoting Casey, 505 U.S.

at 837,112 S.Ct. at 2799). These cases, of course, do not touch on the state’ sfunding obligation, but they

11



do unequivocdly expressthe SupremeCourt’ sview astothesate’ scompdlinginterestin preservingwomen's
hedth. It isaview that we would share even without Casey and Senberg.®

123 Refusing abortions and thus preventing administration of the needed thergpy for serioudy ill
womenmay promote childbirth and protect thefetus, but in some casesit will undoubtedly destroy the hedlth
and perhgpseventudly thelifeof themother. Insuch agtuation, the gateisnot Smply influencingawoman's
choice but actualy conferring the privilege of trestment on one classand withholding it from another. Under
the circumstancespresentedinthiscase, wecannot find any compellinginterestinsodoing. Surdly,awoman’s
right to choose preservation and protection of her health, and therefore, in many cases, her life, isat least as
compdlling asthe ga€ sinterest in promoting childbirth. The redtrictionsin the AHCCCS funding scheme
thus not only endanger the hedlth of women being trested in their program but prevent those women from
choosing amedica procedure, abortion, when necessary to preserve their hedlth.

124 The state would perhagpshave abetter caseif it withheld funding for dl abortions. But, given
the right of choice announced in Roe, once the state alowsabortion funding if immediately necessary to save
the mother’ slife, the sate’ sinterest in promoting childbirth cannot be consdered sufficiently compelling to
judtify refusing to protect the hedlth of aserioudy ill woman. It can judtify thedidtinction in classficationsand
privileges even lesswhen the law alows abortion of ahedthy fetuswhen the pregnancy resultsfromrapeor
incest, even though in many cases that mother’ s life or physica hedth may not be endangered by carrying
the pregnancy to term.

125 Thus, weconcludethat thelawsand regul ationsin questionviolatethe provisonsof articlell,

3 We cannot explain the decision in Harris, on which the dissent rdies. It is difficult to reconcile
that decision with the basic teaching of Roe v. Wade, and we question that Harris could survive the more
recent opinionsin Stenberg, Casey, and Hodgson v. Minnesota, 497 U.S. 417, 110 S.Ct. 2926 (1990).
Whereas Stenberg was invalidated because a satute permitted an exception only for the life, but not the
hedlth, of themother, the AHCCCSregulaionsand A.R.S. § 35-196.02donat smplylack ahedth-preservation
exception, they actudly remove the state' s hedth-preservation obligation for one category of AHCCCS
patients. 1n any event, regardless of the Supreme Court’ sinterpretation of the federa congtitution, weare
bound by oath and obligation to examine our own Sate congtitution.

12



8 13 of the Arizona Congtitution, which prohibit the enactment of any law granting any citizen privilegesthat
shdl not on the sameterms* equally belongto dl citizens.” Becausethisanswer isso clear, wedo not reach
the question of whether the greeter privacy right contained in article 11, § 8 of Arizona s congtitution would
yidd the sameresult. See 9113, supra. In reaching the conclusion we do today, we do not intimate that the
statemay not havevalid reasonsfor discriminatinginthetypeof medica treatment provided AHCCCSpdients.
Wehold only that it must justify such discrimination. The only jutification advanced here— and none other
IS gpparent to us— is protection of the fetus and promotion of childbirth. But as we have said, this cannot
be considered so compe ling asto outwel gh awoman’ sfundamental right to chooseand the state’ sobligation

to be even-handed in the design and agpplication of its hedth care policies.

E. Holdingsin other states

126 Giventheissuebefore us, it isimportant, wethink, to test our conclusionsby considering the
views of other states. Courtsin at least twenty other states have considered questions of public funding of
amedicaly necessary abortionand havemadedecis onsbased onthelaw of their state. Fifteen of thosecourts
have refused to follow McRae, deciding that statutes or condtitutionsin their state provided protections that
required themto invaidate restrictions similar to the Hyde Amendment and to rgjectMcRae.* Someof those
decisions are not published or area alocal tria court level.® They arethereforenot cited asprecedentshere

athough they have been by other courts. See, e.g., Low-Income Women v. Bost, 38 S.W.3d 689, 696

* In addition to the seven cases mentioned in thetext of thissection, seeRoev. Harris, No. 96977
(Idaho Dist. Ct. Feb. 1, 1994), result approved by917 P.2d 403, 405 (Idaho 1996); Clinic for Women,
Inc.v. Humphreys, No.49D12-9908-M1-1137 (Ind.Super.Ct. Oct. 18, 2000),r eview granted sub nom.
Hamilton v. Clinic for Women, Inc. (2001); New Mexico Right to Choose/NARAL v. Johnson, 975
P.2d 841 (N.M. 1998),cert.denied, 526 U.S. 1020, 119 S.Ct. 1256 (1999); Planned Parenthood Ass' n
v. Dep’'t of Human Resources, 663 P.2d 1247 (Or.App. 1983); Women's Health Ctr. v. Panepinto,
446 S.E.2d 658 (W.Va. 1993).

® Thefollowing unpublished opinionsreached thesameresuits JeannetteR. v. Ellery, No. BDV-94-
811 (Mont. Dist.Ct. May 26, 1994); Doe v. Celani, No. S81-84CnC (Vt.Super.Ct. May 26, 1986).
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(Tex.App. 2000) (reviewgranted Aug. 23, 2001). Wedo not fedl asurvey of each of those casesisneeded
to support our conclusion, but abrief discussion of published opinionsishe pful.° Onecourt noted thetendency
of finding state condtitutiond and statutory rights on these issues even though McRae found none.

Themgority of datesthat haveexaminedsmilar Medicaid fundingredrictions
have determinedthat their Satestatutesor conditutionsoffer broader protection
of individud rightsthan doesthe United States Congtitution and have found
that medicaly necessary abortions should be funded if the state also funds
medically necessary expenses related to childbirth.

127 The Minnesota Supreme Court described the question it saw and defined it sharply:

Therdevantinquiry, then,iswhether, having d ected to participateinamedica
ass stanceprogram, thestatemay sdlectively exd udefrom such benefitsother-
wisedigiblepersonssoldy becausethey makeconditutionaly protected hedth
care decisons with which the state disagrees.

Women of Sate of Minn. by Doe v. Gomez, 542 N.W.2d 17, 28 (Minn. 1995).

128 Commenting on astate argument that it has acompelling interest in prospective or potentia
life that judtified the funding ban on abortions for indigent women whose liveswere not in immedi ate danger,
the New Jersey Supreme Court said:

Although that isalegitimate Sate interes, a no point in apregnancy may it
outweigh the superior interest in the life and health of the mother. Yetthe
funding restriction gives priority to potentid life at the expense of maternd
hedth. Fromadifferent perspective, the statute deprives indigent women
of agovernmenta benefit for whichthey areotherwisedigible, soldly because
they have attempted to exercise a condtitutiond right.

Right to Choose v. Byrne, 450 A.2d 925, 935 (N.J. 1982) (citations and quotations omitted) (emphasis

® Unpublished cases were cited in briefs filed in this court and in the lower court. While we have
takenjudicia notice of thedecisonsinthose casesonly for the purpose of thoroughness, weremind counsel
of Rule 28(c), Ariz.R.Civ.App.P., that providesin part, “Memorandum decisions shal not be regarded as
precedent nor cited” except in certain circumstances not relevant in this case. A memorandum decison is
“awritten disposition of acase not intended for publication.” Rule 28 (a)(2), Ariz.R.Civ.App.P. Our court
of apped s discussed memorandum decisons and said, “We find no reason for out-of-state memorandum
decisonstobemorecitablethanin-satememorandumdecisions.” Walden BooksCo. v. Dep’t of Revenue,
198 Ariz. 584, 589 {1 23, 12 P.3d. 809, 814 1 23 (App. 2000).
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added).
129 That same generd health concern was echoed by the Connecticut Supreme Court when it
held aright to abortion was covered by that state' s right to privacy and said:
Thisright toprivacy d soencompassesthedoctor-petient relationship regarding
the woman's hedlth, including the physician'sright to advise the woman on
the abortion decison based upon her wel-being. Finaly, theright to make
decisons which are necessary for the preservation and protection of one's
hedth, if not coveredwithintherea mof privacy, Sandsinaseparatecategory
as afundamenta right protected by the Sate condtitution.
Doev. Maher, 515 A.2d 134, 150 (Conn. 1986) (citations omitted).
130 TheAlaskaSupreme Court measured agtatutes milar tooursagaing itsstate’ sequal protection

dause

[A] womanwho carriesher pregnancy to term and awoman who terminates
her pregnancy exercisethe same fundamental right to reproductive choice,
Alaska sequd protectionclausedoesnot permit governmenta discriminetion
agang either woman; both must begranted accessto state hedlth careunder
the same terms as any smilarly Stuated person.

Sate v. Planned Parenthood of Alaska, Inc., 28 P.3d 904, 913 (Alaska 2001).
131 In 1981 Massachusettswas one of the earliest statesto consider public funding of abortion.
We agree with the Supreme Judicid Court’s holding:

[T]he Legidature need not subsidize any of the costs associated with child

bearing, or with hedth care generdly. However, once it chooses to enter

thecongtitutiondly protected areaof choice, it must dosowithgenuineindiffer-

ence. Itmay notweightheoptionsopentothepregnant womanby itsalloca

tionof publicfunds; inthisarea, governmentisnot freeto" achievewith carrots

what (it) isforbidden to achieve with gticks."
Moev. Secretary of Administration& Finance, 417 N.E.2d 387,402 (M ass. 1981) (quoting L AURENCEH.
TRIBE, AMERICAN CONSTITUTIONAL LAW 8 15-10, at 933 n.77 (1978)).
132 L ater that sameyear, whenthe CdiforniaSupreme Court hel d funding banswereuncondtitutiond,
the court asked rhetoricaly:

If thestatecannot directly prohibit awoman'sright to obtainanabortion, may
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the gateby discriminatory financingindirectly nullify that congtitutiond right?

Canthegatetd| anindigent personthat thestatewill providehimwithwefare

benefits only upon the condition that he join a designated political party or

subscribeto aparticular newspaper that isfavored by thegovernment? Can

the state tell apoor woman that it will pay for her needed medica care but

only if shegivesup her congtitutiona right to choosewhether or not to have

achild?
Committee to Defend Reproductive Rights v. Myers, 625 P.2d 779, 798 (Cal. 1981).
133 Because state condtitutions and state statutes vary, the reasons for striking down abortion
funding bans dso vary. The principle on which the ban was overturned in the various ates thus semmed
from privacy rights, due process, equa protection, statutory language, and in some cases from the state’s
Equd Rights Amendment. However, there was consstency in the view that funding bansthat discriminate
againg abortionsmedicaly necessary only to preservethe hedlth of indigent women were unsustainable once

the state had undertaken to provide medically necessary care.

COMMENTSON THE DISSENT

134 The nature of thiscasemakesit necessary to comment on severa pointsraised in the dissent.
Firg, the dissent bdlievesthe state woul d treat an abortion necessary to savethe hedlth of apregnant woman
suffering from adi sease such as cancer the same asan abortion necessary to savethelifeof awoman. Dissent
a 1 53. Onewould hope that the dissent is correct on this point, but we proceed on the contrary premise
because the state has not asserted such an argument but instead arguesthat the distinctionisvalid. Thetrid
judge granted summary judgment infavor of thedoctors, and thecourt of appedl sreversed, orderingsummary
judgment infavor of thestate; thus, thereisno record fromwhich to determinehow AHCCCSappliesA.R.S.
§ 35-196.02 in practice. Because AHCCCS hasnot argued that an abortion necessary to saveawoman’'s
hedthis, in many cases, dso necessary to save her life, we must presumeit is not gpplying the statute in that
manner.

135 Second, thedissent assumesthisopinion holdsthat the ArizonaCondtitution providesagrester
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right of choicethan that provided by the United States Congtitution. Dissent at 155. Wereachno conclusion
about whether the Arizona Condtitution provides aright of choice, let one one broader than that found in
the federa congtitution. We need not address the question because Arizona s citizens, like those of other
states, areentitled to assert theright to chooseas defined and arti cul ated by the United States Supreme Court.
136 Third, dtingMaher, thedissent questions* whether the Arizonacondtitution requirespayment
for medically necessary abortions.” Dissent at 1 50; seealso 1147, 55. But thisisnot the point. Whether
or notitisrequiredtodo so,Arizonahasdecidedtofund abortions. Havingmadesuchdecison, thequestion
put to usiswhether the Arizona Condtitution permitsthe state to distinguish between thosewomen for whom
an abortion is necessary to save their life and those for whom it is medicaly necessary to save their hedlth
and thusprolong their life. Applying strict scrutiny to the fundamenta right to choose, we must concludethat
the date' slegitimate interest in promoting childbirth isnot so compe ling asto permit it to effectively destroy
an indigent woman’ s opportunity to choose to take medically necessary steps to preserve her hedth.

137 Fndly, thedissentisconcernedthat today’ sdecisionwill requireAHCCCSto provide“ greatly
expanded medica care’ to dl AHCCCS patients. Dissent a /52 n.4. Thisopinion doesnot so hold. We
only hold that the state cannot deprive awoman of the right of choice by conditioning the receipt of benefits

upon aditizen' swillingness to give up afundamentd right.

CONCLUSION
138 Theissue, andtheanswer, becomecear if wereversethecurrent ruleto supposean AHCCCS
rule that provides state carefor an abortion necessary to saveawoman’ slife but deniesmedically necessary
care to awoman who eects to continue a pregnancy. That rule could no more withstand scrutiny than can
the current rule that denies coverage for medicaly necessary abortion when the state providesthat slandard
of care to women who continue a pregnancy.

139 Thecourt of gppeds opinionisthereforevacated. Thetrid court’ sjudgmentisaffirmedinsofar
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asit precludes gpplication of A.R.S. 8 35-196.02 to situationsin which thergpeutic abortions are medically
necessary to enabledoctorsto administer trestment necessary to address seriousheal th problemsof pregnant
AHCCCS patients.

140 Thetrid judge aso required that AHCCCSfund medicaly necessary abortionsto the same
extent that it funds other pregnancy-related services. We bdieve thisrequirement istoo broad insofar asit
might beinterpreted torequirefunding of abortionsfor non-therapeuti c reasonsor when not medically necessary
to address a pregnant woman'’ s serious health issues.

141 Our decisonisentirdy based on the Arizona Condtitution and Arizonacasesinterpreting the
relevant provisions of that congtitution. Federd casesare cited only for illustrative or comparative purposes
and have not been relied on inreaching our conclusons. See Michiganv. Long, 463 U.S. 1032, 1040-41,
103S.Ct. 3469, 3476 (1983). Eventhoughour decisionisrootedinour owncongdtitution, wefed itisimportant
to note that our decison puts Arizona firmly withthe mgjority of statesthat have considered theissue of the

trestment of women who experience the unfortunate coinciding circumstances of being both indigent and il

while pregnant.

142 The caseis remanded to thetrid court for further proceedings consstent with this opinion.
STANLEY G. FELDMAN, Justice

CONCURRING:

RUTH V. McGREGOR, Vice Chief Judtice

THOMASA. ZLAKET, Justice (retired)
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B E R C H, Judtice, dissenting

143 | respectfully dissent.

144 The question before this court iswhether astate satuteis uncongtitutiona. Indeciding such
questions, we usualy indulge the presumption that state Statutes are condtitutiond, see Republic Inv. Fund
| v. Town of Surprise, 166 Ariz. 143, 148, 800 P.2d 1251, 1256 (1990), and construe ambiguous statutes,
if possible, s0 asto harmonize them with the condtitution. Schecter v. Killingsworth, 93 Ariz. 273, 282,
380 P.2d 136, 142 (1963).

145 The statute at issue here has not been construed by the courts of this State. The mgority
opinionassumesthat the conditionslistedin 4 of thisopinion, if left untreated for the duration of apregnancy,

will not jeopardizethemother’ slife, and thereforeabortion proceduresto terminatethe pregnanciesthat impede
treatment for those conditions would not be covered by AHCCCS. It seemsclear to methat, if confronted
by specificfact Stuations, thecourt may well find severd of theprocedurescovered, specificdly inthosesituations
in which falure to treat the condition jeopardizesthe mother’ slife, evenif notimmediately.® If this question
isindouldt, thiscourt shouldrefrainfrom engaginginacondtitutiona adjudicationonthislessthanfully deve oped
record.

146 Evenassuming, however, that thestatutewoul d not alow funding for abortionstoa low trestment
for someof the conditionsreferencedin 14, | havedtill another point of divergencewith themgjority position:
Thequestionbeforeushasbeenresol ved by theUnited States Supreme Court, asrespectsthefedera congtitu-

tiona dlaims, inamanner adverseto Plaintiffs pogtion. Thus, unlesstheArizonaCongtitution compel spayment
for theabortion proceduresin question, the Stateneed not fund them. Themagjority concludesthat theArizona

Condtitution does compel the State to fund this medica procedure. | do not agree.

! This case was brought by hedlth care providers, rather than by any woman whosedecision
to abort might have been affected by thestatelaw at issue. Thus, whiletherecord containsunspecific clams
of AHCCCSdenid sof requeststo pay for abortions, no clamsof improper denid havebeen brought before
the courts of this State and there are no concrete facts for adjudication presented in thiscase. | a'so note
that the Statute at issue was passed in 1980 and wonder why the nineteen-year delay in bringing suit.
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147 BecauseArizonacourtshavedwaysfollowed the United Sates Supreme Court’ sequd protection
and due process analysis,? the court of appeds rlied upon that Court’s andysesin Harris and Maher of
IssuesSmilar to the one now beforeus. In Harrisv. McRae, 448 U.S. 297 (1980), the Court held that a
federa statute prohibiting statesfrom using federd fundsfor abortions, except to protect thelife of the mother
and in cases of rgpe or incest, did not violate any federd condtitutiond right. It concluded that awoman’'s
right to chooseto undergo an abortion “did not trand ateinto a[federal] congtitutiona obligation of [the State]
tosubsdizeabortions.” Id. at 315. TheCourt distinguished” betweendirect sateinterferencewithaprotected
activity and state encouragement of an dterndtive activity consonant with legidative policy,” noting that
“[clondtitutiona concernsare greatest when the State attemptsto imposeitswill by force of law; the State's
power to encourage actions deemed to bein the public interest isnecessarily far broader.” Maher v. Roe,
432 U.S. 464, 475-76 (1977) (emphassadded). Thus, the federa congtitution requiresthat while astate
may not interfere with awoman’s right to choose to have an abortion, it need not fund abortions.
148 The Court reasoned as follows in upholding a funding prohibition Smilar to Arizond s

[1t Smply does not follow that awoman's freedom of choice carrieswith

it a congtitutiond entitlement to thefinancia resourcesto avail hersdlf of the

full range of protected choices. The reason why was explained in Maher

[v. Roe, 432U.S.464(1977)]: dthoughgovernment may not placeobstacles

inthepath of awoman’ sexerciseof her freedomof choice, it need notremove

thosenot of itsowncregtion. Indigency falsinthelatter category. Thefinancid

congraintsthat restrict an indigent woman’ sability to enjoy thefull range of

condtitutiondly protected freedomof choicearethe product not of governmen-

tal restrictionson accessto abortions, but rather of her indigency. Although

Congresshasopted to subsidizemedicaly necessary servicesgeneraly, but
not certain medicaly necessary abortions, the fact remains that the Hyde

2 SeeValleyNat’| Bankv. Glover, 62 Ariz. 538,554, 159 P.2d 292, 299 (1945) (observing
that state and federa equa protection clauses“havefor al practica purposesthe sameeffect”); Martin v.
Reinstein, 195 Ariz. 293, 313, 1162, 987 P.2d 779, 799 (App. 1999) (finding “no differencein underlying
rationd ethat wouldmilitateinfavor of interpreting the ArizonaEqud Privilegesand ImmunitiesClausedifferently
from itsfederal counterpart”); see also Satev. Melendez, 172 Ariz. 68, 71, 834 P.2d 154, 157 (1992)
(“Thetouchstone of due processunder both the Arizonaand federa congtitutionsisfundamentd fairness”);
Martin, 195 Ariz. a 316, 1 76, 987 P.2d at 802 (finding “no support for the proposition that the Arizona
Condtitution provides greater [due process] protection than the United States Congtitution”).
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Amendment leavesanindigent womanwith a | east the samerangeof choice
in deciding whether to obtain amedicaly necessary abortion as she would
have had if Congresshad chosento subsidizeno hedth carecostsat al. We
arethusnot persuaded that theHyde Amendment impingesonthecondtitution-
aly protected freedom of choice recognized in Wade.

Althoughtheliberty protected by the Due ProcessClauseaffordsprotection
againg unwarranted government interference with freedom of choiceinthe
context of certainpersond decisions, it doesnot confer anentitlementtosuch
fundsasmay be necessary to redize dl the advantages of that freedom. To
hold otherwisewould mark adrastic changein our understanding of the Condti-
tution. It cannot be that because government may not prohibit the use of
contraceptives, Griswoldv. Connecticut, 381U.S. 479, or prevent parents
fromsendingtheir childtoaprivateschool,Piercev. Society of Ssters, 268
U.S. 510, government, therefore, hasan affirmative congtitutional obligation
toensurethat dl personshavethefinancia resourcesto obtain contraceptives
or sendtheir childrentoprivateschools. Totrandaethelimitationongovern-
menta power implicit inthe Due Process Clause into an affirmative funding
obligationwouldrequireCongresstosubsidizethemedically necessary abortion
of anindigent woman evenif Congresshad not enacted aM edicaid program
to subsidizeother medically necessary services. NothingintheDueProcess
Clause supports such an extraordinary result. Whether freedom of choice
that iscongtitutionally protected warrantsfedera subsidizationisaquestion
for Congresstoanswer, not amatter of congtitutiond entitlement. Accordingly,
weconcludethat theHyde Amendment doesnot impingeonthedueprocess
liberty recognized in Wade.

Harris, 484 U.S. at 316-18 (footnotes omitted).?

149 TheUnited States Supreme Court hasa so ana yzed whether the congtitutiond right tochoose
entitled women to Medicaid payments for abortions that were not medicaly necessary. Maher, 432 U.S.
a 464. Inholding thet it did not, the Court explained that the abortion right recognized in Roev. Wade and
its progeny did not prevent the State from making a“vaue judgment favoring childbirth over abortion, and
... implement[ing] thet judgment by the dlocation of public funds.” 432 U.S. at 474. The Court reasoned
that

[t]he Connecticut regulation places no obstacl es— absol ute or otherwise—
inthepregnant woman' spathtoanabortion. Anindigentwomanwhodesires

3 Themgority findsit “difficult toreconale[ Harris] withthebas cteaching of Roev. Wade.”
Supran.3. YetHarriswas decided seven years after Roe and while the Supreme Court has continued to
decide abortion cases, it has not overruled or questioned the holdings of Harris or Maher.

21



anabortionsuffersno disadvantageasaconssquenceof Connecticut’ sdecison

tofund childbirth; shecontinuesasbeforeto bedependent on privatesources

fortheserviceshedesires. The Statemay havemadechildbirthamoreattrac-

tive dternative, thereby influencing thewoman’ sdecison, but it hasimposed

no redtriction onaccessto abortionsthat wasnot dready there. Theindigency

that may makeit difficult—andinsomecases, perhaps, impossble—for some

women to have abortionsis neither created nor in any way affected by the

Connecticut regulation.
Id.
150 In sum, the Supreme Court has concluded that (1) neither the Due Process Clause nor the
Equd Protection Clauserequiresstatestofund abortions, and (2) whether todo soisapolicy choiceappropriately
|left to the States. Therefore, if thereisto be any state payment for therapeutic abortions for indigent women
in Arizona, the right to such payment must derive from the vote of the Arizona legidature or be compelled
by thecondtitution of thisState. TheArizonal egidaturehaschosen not tofund abortionsthat arenot necessary
to svethelifeof themather,see A.R.S. § 35-196.02, leaving for decision only whether the ArizonaCongtitution
requires payment for medically necessary abortions.
151 The mgority concludesthat it does. That obligation, according to the mgority, emanates
from a fundamenta duty under the Equa Privileges and Immunities Clause to have the State act in aneutra
manner withrespect to providing medica trestment. Seeid. §14. Y et despitetheacknowl edged fundamental
nature of the federd right to choose, the Supreme Court scrutinized statutes affecting abortion funding only
to determinewhether they had arationd basis, finding the classfications at issuein such an andysis—gender
and wealth—not suspect categories. SeeHarris, 448U.S. at 322-23; Maher, 432 U.S. at 470. Thiscourt,
however, has chasen to gpply the trict scrutiny test to thisfunding decison. Congtruing Arizona sPrivileges
and Immunities Clause in amanner a odds with the traditiona analys's, which has dways been to interpret
“theequd protection dausesof theFourteenth Amendment and thestatecongtitution” inamilar fashion, conditutes
adramatic departure from prior Arizonacaselaw. See Glover, 62 Ariz. at 554, 159 P.2d at 299; Martin,
195 Ariz. at 313, 162, 987 P.2d a 799. Cdling the right to neutrd funding fundamentd, the mgority of

necessity gpplies the rict scrutiny test, which precipitates the finding of uncongtitutiondity. To narrow the
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guestionto thefunding of abor tion, asthe Supreme Court hasdone, reved sthat thepivota question—funding,
not choice — has never been defined as fundamental and therefore the gpplicable standard of review is not
drict scrutiny, but rather the rationd basis standard. The statute meets that standard.

152 TheArizonalegidaurehasthepower toenact policy and fundinglawsfor thegenerd wefare.
SeeMcKinleyv. Reilly, 96 Ariz. 176, 179, 393 P.2d 268, 270 (1964); Statev. Harold, 74 Ariz. 210, 216,
246 P.2d 178, 181 (1952). This power encompasses the right to draw lines regarding funding. We must
therefore presume that the legidature has determined that the public’ s safety, hedth, or mora wel being is
best served by not prohibiting or restricting — but not funding — abortions unless necessary to savethelife of
the mother.* Thisisthe type of policy choice routingly entrusted to the legidature and, unlessthe choiceis
unlawful or uncongtitutional, our jurisprudence and notions of separation of powers require that we defer to
the legidature’ s choice. See Republic Inv. Fund I, 166 Ariz. at 147-48, 800 P.2d at 1255-56; Harold,
74 Ariz. a 216, 246 P.2d at 181. If the public disagrees with the choices of its eected representatives, its
recourse isto turn those representatives out of office. Itisnot for this court to make such policy decisons.
153 Inenacting A.R.S. 835-196.02, thel egid aturewasundoubtedly awareof the SupremeCourt’s
holding that a woman has afundamentd right in the first trimester of pregnancy to choose to abort afetus,
Roev. Wade, 410U.S. at 113, unhampered by “ interferencefromtheState.” Planned Par enthood of Central
Mo. v. Danforth, 428 U.S. 52, 61 (1976) (citing Roe v. Wade, 410 U.S. at 164). It was probably aso
aware that the Court had recognized, in this contentious policy area, the State’ s “important and legitimate
interestin. . . thepotentidity of humanlife” Planned Parenthood v. Casey, 505 U.S. 833, 875-76 (1992)

(quoting Roe v. Wade, 410 U.S. at 462), at al stages of development. 1d. at 876 (O’ Connor, Kennedy,

4 Onthelimited record beforeus, we cannot know whether the AHCCCS program contains
other exceptions to funding of which we are now unaware, such aslimiting care of potentialy non-eligible
individuasto “emergency care,” or precluding experimenta, risky, or greetly expensve procedures. The
newly discovered fundamentd right to have the State fund chosen medica proceduresin aneutral manner
through AHCCCS may well cdl these exceptions into question and require funding for greetly expanded
medica carefor indigent Arizonans.
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and Souter, 11.); 944 (Rehnquigt, C.J., joined by White, Scdlia, and Thomas, JJ., concurring inthejudgment
in part and dissenting in part). Thiscourt’ sanayssminimizesthe Stat€ sinterest in potentid human lifeand
ignores the fact that abortion differsin a profound way from other kinds of medica treatment. 1n no other
“treestment” is a potentid lifeterminated. Thus, the State has a heightened interest in protecting life that the
magjority dismissestoo lightly.®

154 | have afina concern: Generaly, when acourt finds a statute uncongtitutiond, it strikesthe
offending provision, clause, or word. Inthiscase, however, the court hastakentheliberty of amply rewriting
the atute, subgtituting the word “hedth” for the legidature’ s chosen term, “life” This court has cautioned
othersagaingt condruing “thewordsof astatuteto mean something other thanwhat they plainly sate.”” Canon
School Dist. No. 50 v. W.E.S. Constr. Co., 177 Ariz. 526, 529, 869 P.2d 500, 503 (1994). We should
follow our own admonition. “Life’ isplainly sated and has an ascertainable meaning, one that differs from
“hedth.” This court has dso previoudy warned that “[i]t is only where there is no doubt asto the intention
of thosewhoframe[d] .. . satutethat acourt may modify, ater or supply wordsthat will .. . permit ‘ particular
provisions' to be read or construed otherwisethan ‘ according to their literal meaning.’” 1d. (quoting Bd. of
Supervisorsv. Pratt, 47 Ariz. 536, 542-43, 57 P.2d 1220, 1233 (1936) (citationsomitted)). That isnot
the casehere. Thedteration by this court amends the statute to mean something clearly not intended by the
legidature.

155 Insum, I seenothingintheArizonaCongtitutionthat providesgrester protectionfor awoman's

5 Themgority criticizesthelegidaturefor acting inconsstently in protecting feta life because
it dlows payment for abortions to terminate pregnancies resulting from rape or incest. Op. a 24. The
record reflects, however, that the rape and incest exception is embodied in an adminidrative definition of
“medica necessity.” ItisnotfoundinA.R.S. 835-196.02. Whilethat exceptionmay benecessary tocomply
with requirements for federa reimbursement, it appearsto violate Arizonalaw. See Pub. Law 106-554,
88 508-09, 3USCCAN (2000) at Stat. 2763A-70 (requiring states to provide the benefits authorized by
federal lawinorder toqudify for federa funds). But cf. A.R.S. 835-196.02 (alowingsatefunding of abortions
only to savethelifeof themother); KAET v. Ariz. Sate Pers. Bd., 195Ariz. 173,175, 19,985P.2d 1032,
1034 (1999) (holding that agency powers are limited by the agency’ s enabling legidation; agency rule that
conflicts with a atute must yield).
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right to choose abortion than is provided by the federd congtitution, nor do | see any provision compelling
payment for the procedure. Whatever one may think of the meritsof thestatute at issue, it embodiesthetype
of policy choicethat isroutindy entrusted to the legidature, an dected body, to make. 1t isnot the province
of the court to subgtitute its judgment for that of the public’s eected representatives.

156 | would affirm the judgment of the court of gppedls.

REBECCA WHITE BERCH, Jugtice

CONCURRING:

CHARLESE. JONES, Chief Judtice
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